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courts in rendering great decisions compare the "importance or value 
of the social interests that will be thereby promoted or impaired." For 
some years after the passage of the Sherman Act, the courts con- 
sidered only the strict language of the statute, rejecting entirely the 
contention that the term "in restraint of trade" had a "technical and 
well understood meaning in the law." S2 Then gradually, impressed 
no doubt with the incontrovertible argument that to continue such 
policy would be to retard seriously the economic growth of our coun- 
try's business, the Supreme Court regarded the statute more in the 
light of the conditions under which it was passed and the immediate 
evils it was calculated to remedy. 33 The confusion in our cases has 
been largely due to the varied use of the technical phrase, "in re- 
straint of trade" ; but the Supreme Court has probably once and for 
all come to a proper interpretation of it. 

E. G. H. 



The Unconstitutionality of the Federal Tax on Employ- 
ers of Child Labor. — That the oft-repeated statement "the power to 
tax involves the power to destroy" a does not with all its seeming 
significance pertain to the taxing power of Congress under the Con- 
stitution 2 is the conclusion which must be drawn from the decision 
in Bailey v. Drexel Furniture Co. 8 The court there held that the 
Child Labor Law i imposing a tax upon all persons employing chil- 
dren of specified ages was unconstitutional. An analogy was drawn 
between this case and Hammer v. Dagetihart 5 insofar as the statutes 

dissent of some of its great lawyers, declined to give a technical meaning to 
the phrase and held . . . that if trade were restrained by an agreement 
it was no matter whether it were injuriously restrained or not." 

83 See Note 31 supra. 

83 See Judson, Interstate Commerce, 139 (3rd ed.). Also Chief Justice 
White in Standard Oil Co. v. United States, supra in Note 29, at p. 59. 

1 Chief Justice Marshall in McCulloch v. Maryland, 4 Wheat. 316, 431, 4 
L. ed. 316 (Vol. 4), (U. S. Sup. Ct., 1819). 

2 Art. I, Sec. 8. "The Congress shall have power to lay and collect taxes, 
duties, imposts and excises, to pay the debts and provide for the common de- 
fence and general welfare of the United States . . ." 

' 42 Sup. Ct. 449 (1922). Following this decision and in accord with it 
are Hill et al. v. Wallace, 42 Sup. Ct. 453 (1922) and Lipke v. Lederer, 17 U. 
S. Adv. Ops. 612, 66 L. ed. 612 (1922). 

4 Act. Feb. 24, 1919. Tit. 12, Sec. 1200. A tax of ten per cent, on the net 
profits was imposed on every person operating a mine or quarry in which 
children under sixteen were employed for any part of the year or on any per- 
son operating a mill, cannery, workshop or factory employing children under 
fourteen or employing children between fourteen and sixteen for more than 
eight hours a day and six days a week. 

"247 U. S. 251, 62 L. ed. 1101, 38 Sup. Ct. 529 (1918). This held that 
Congress could not under its power to regulate commerce, Art. I, Sec. 8 of 
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in both cases sought to extend the federal power to the domains of the 
police power reserved to the states. 6 Hammer v. Dagenhart will not 
be commented upon here ; it involved purely the interpretation of the 
commerce clause and itself gave rise to much discussion. 7 The instant 
case, however, is especially noteworthy in the light of the trend of de- 
cisions which, during the last century, dealt with the federal taxing 
power. 

That the imposition of taxes, in addition to raising revenue, has 
an incidental prohibitory effect was present to the minds of the fram- 
ers of the Constitution. Hamilton, in referring to a tax on spirits, 
said, "and if it should tend to diminish the consumption of it such 
an effect might be equally favorable to the agriculture, to the economy, 
to the morals and to the health of society." 8 History is replete with 
examples of such uses of taxation. 9 The opinion of able jurists and 
text-writers has been that the theory of taxation included as a matter 
of course the power of regulation, and that, therefore, by bestowing 
the power of taxation upon Congress, with but three exceptions, 10 
the founders of the nation meant to entrust that power to it with all 
its regulatory possibilities. 11 The decisions of the Supreme Court 
up to this time have continually held as constitutional acts in which 
revenue was not the prime motive. 12 The courts refused to inquire into 

the Constitution, exclude from interstate commerce articles in the making of 
which child labor took part. 

"Article X of Amendments to the Constitution. "The powers not dele- 
gated to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people." 

' See 35 Harv. L. Rev. 859 (1922) ; 67 U. of Pa. L. Rev. 21 (1919). 

"The Federalist, No. 12. 

9 See Marshall's Life of Washington, Ch. 7, 482-487, on the imposing of 
duties and embargoes during the commercial war at the end of the eighteenth 
century. 

10 Art. I, Sec. 8. "But all duties, imposts and excises shall be uniform 
throughout the United States." Art. I, Sec. 9. "No capitation, or other direct, 
tax shall be laid unless in proportion to the census or enumeration hereinbe- 
fore directed to be taken." "No tax or duty shall be laid on articles exported 
from any state." In McCray v. U. S., 195 U. S. zy, 49 L. ed. 78, 24 Sup. Ct. 
769 (1904), it is said that there are some rights which could not be de- 
stroyed by the taxing power. These are "the fundamental rights which no 
free government could consistently violate." The sale of oleomargarine was 
held not to be such right; the employment of child labor certainly is not. 

11 Hare, American Constitutional Law, Vol. I, 298 (1889) ; Wagner, 2 
Finanswissenschaft 210, 2nd ed. (1890) ; Story on the Constitution, 711, Vol. I, 
5th ed. (1891); Seligman, Essays in Taxation 402 (9th ed., 1921). Other 
writers maintain that the taxing power can only be used to raise revenue. 
Cooley on Taxation, 191, Vol. 1 (3d ed., 1903) ; Andrew A. Bruce in 3 Minn. 
L. Rev. 102 (1919). 

" Veasie Bank v. Fenno, 75 U. S. 533, 19 L. ed. 482 (1869). The tax was 
intended to put state bank currency out of existence. The court held that the 
taxing power was subject to no limitation and also that it was within the power 
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the motives of Congress in order to find that it was using one of its 
powers for unconstitutional purposes. 13 

Chief Justice Taft in distinguishing the principal case from the 
preceding ones says, "But there comes a time in the extension of the 
penalizing features of the so-called tax when it loses its character as 
such and becomes a mere penalty with the characteristics of regula- 
tion and punishment." This sets up an indefinite limit beyond which 
a tax will be called a penalty. The limit is not only wholly indefinite 
but new to the law. The act taxing oleomargarine which was held 
constitutional in McCray v. United States, 13 * was intended to be 
and was, as destructive as the Child Labor Law. The court further 
said that the Child Labor Act shows on its face a regulatory inten- 
tion. Since the court is not supposed to look to the motives of the 
legislators it seems of little consequence whether the motive is ex- 
pressed or hidden. 14 That the tax was on a method of doing busi- 
ness which method is within the control of the state only was also 
argued in Flint v. Stone Tracy Co., but with no success. The stipula- 
tion that the person who is deceived as to the age of his child em- 
ployee need riot pay the tax 15 does, indeed, indicate the penalizing 
purpose of the act. But that again involves the motive of Con- 
gress. 

Moreover, even if the judiciary were willing to look into the 
motives of Congress, there is authority for holding that Congress is 
justified in using its delegated functions for so-called police purposes. 
Chief Justice Taney said, 16 "But what are the police powers of a 
state ? The police powers are nothing more or less than the powers of 
government inherent in every sovereignty to the extent of its domin- 

of Congress to secure a national currency. In re Kollock, 165 U. S. 526, 41 
L. ed. 813, 17 Sup. Ct. 444 (1897). United States v. Doremus, 249 U. S. 86, 
63 L. ed. 493, 39 Sup. Ct. 214 (1919) held constitutional an act passed to regu- 
late sales of drugs. 

13 Chief Justice Marshall, in McCulloch v. Maryland, supra, in Note 1. "It 
is a perplexing inquiry unfit for the judicial department, what degree of taxa- 
tion is the legitimate use and what degree may amount to an abuse of the 
power." In McCray v. United States, 195 U. S. 27, 49 L. ed. 78, 24 Sup. Ct. 
769 (1904), it was said: "The decisions of this court from the beginning 
lend no support whatever to the assumption that the judiciary may restrain the 
exercise of a lawful power on the assumption that a wrongful purpose or 
motive has caused the power to be exerted." Hamilton v. Kentucky Distil- 
leries Co., 251 U. S. 146, 161, 64 L. ed. 194, 40 Sup. Ct. 106 (1919)- 

13a For citation see Note 13 supra. 

14 Congress made its purpose known in the title of the Lottery Act of 
March 2, 1895, c. 191, 28 Stat. 963. "An Act for the Suppression of Lot- 
tery Traffic through National and Interstate Commerce." 

15 Section 1203 (b) . The words of the court are "Scienters are asso- 
ciated with penalties, not with taxes." 

"The License Cases, 5 How. 504, 583, 12 L. ed. 256 (U. S. Sup. Ct. 
1847). 
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ions. . . . The authority to pass it cannot be made to depend 
upon the motives that may be supposed to have influenced the legisla- 
ture, nor can the court inquire whether it was intended to guard the 
citizens of the state from pestilence and disease or to make regula- 
tions of commerce for the interests and convenience of trade." ir Fur- 
ther, it has been said "and the powers reserved to the states and those 
conferred on the nation are adapted to be exercised, whether inde- 
pendently or concurrently, to promote the general welfare, material 
and moral." 1S 

The Child Labor Act, if it differs at all from the previous acts 
which had been upheld, does so by combining in itself all the ele- 
ments which aroused objection in the other acts severally — excessive 
amount of tax, 19 taxing a process of business, 20 accompanying provi- 
sions for detailed specifications and inspections. 21 To these are added 
the elements of knowledge of the taxpayer and the fact that the tax 
must be paid whether one or many children are employed. Granting 
that all these elements strongly indicate the prohibitive feature of the 
act, based solely on precedent the act could have been held constitu- 
tional. 

By holding the act unconstitutional the court strengthens the 
belief formed after Hammer v. Dagenhart that the high-water mark 
of broad interpretation of federal power had been reached. First the 
check was applied to the commerce power and now to the power of 
taxation, a power which was always known as one of the broadest and 
most arbitrary possessed by Congress. 22 The cause for this may be 
a natural reaction from the great centralization of power during the 
war, or it may arise from an earnest belief that there will be a more 
efficient administration of the laws by strenthening the state govern- 
ments instead of the federal. 23 Whatever influence there may have 
been in arriving at the decision, the fact remains that this case sets a 
precedent for judicial intervention. The Supreme Court takes upon 
itself the duty of deciding whether Congress in exercising one of its 

""They were entrusted to the general government for the good of the 
nation." Pensacola Telegraph Co. v. Western Union Telegraph Co., 96 U S. 1, 
9, 24 L. ed. 708 (1877). 

18 Hoke v. United States, 227 U. S. 322, 57 L. ed. 523, 33 Sup Ct. 281 
(1917). 

19 Veasie Bank v. Fenno, supra in Note 12 ; McCray v. United States, supra 
in Note 13. 

20 Flint v. Stone Tracy Co., 220 U. S. 107, 55 L. ed. 389, 31 Sup. Ct. 342 
(1911). 

21 United States v. Doremus, supra in Note 12. 

22 License Tax Cases, 5 Wall. 462, 471, 18 L. ed. 497 (U. S. Sup. Ct. 
i856). 

23 Of interest in this connection is the Attorney-General's article, supra 
p. 1. 
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powers is doing so for the purpose for which the court believes that 
power was given. This departs from the theory that the matter of 
the proper use of legislative power was one between Congress and the 
electors. 24 

S. A. G. 



Some Rights in Motion Pictures. — Is the tendency of a mo- 
tion picture film toward the promotion of the progress of science or 
the useful arts ? And is a film a "writing" ? * Early in this century 
these questions were answered in the affirmative. 2 As a result, the 
products of the great, growing motion picture industry are entitled 
to copyright under the Constitution's grant of power to Congress. 3 
Once a photograph had been held to be a "writing," 4 it was not a 
far step to the decision that motion picture films belonged in the 
same category. Though neither Section 86 of the Copyright Act of 
1870, 5 nor Section 4 of the Act of 1909, 6 specifically mentioned films 
as subject to copyright privileges, the courts had so regarded them. 7 
The Amendment of 1912 8 specifically provides for such films, so it 

"Veasie Bank v. Fenno, supra in Note 12, at p. 548. 

1 Article I, Section 8, of the Federal Constitution provides : "The Congress 
shall have power ... to promote the progress of science and useful arts, 
by securing for limited times to authors and inventors the exclusive right to 
their respective writings and discoveries." In regard to the matter of "use- 
ful arts," see the circus-poster case of Bleistein v. Donaldson Lithographing 
Co., 188 U. S. 239, 47 L. ed. 460, 23 Sup. Ct. 298 (1903). 

In this Note the only cases dealt with are those arising under United 
States Acts. 

2 The first case dealing with a "current events" reel is Edison v. Lubin, 
122 Fed. 240, 58 C. C. A. 604 (1903), reversing 119 Fed. 993 (D. C. 1903); 
the first to protect a photoplay was American, etc., Co. v. Edison Mfg. Co., 
137 Fed. 262 (C. C. 1905). They were decided under Section 4952 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 3406). See also Harper & Bros. v. 
Kalem Co., 169 Fed. 61, 94 C. C. A. 429 (1909). 

'Copyright is solely a creature of statute. "It is a right . . . which 
hardly can be conceived except as a product of statute, as the authorities now 
agree" : Holmes, J., in White-Smith Music Co. v. Apollo Co., 209 U. S. 1, 19, 
52 L. ed. 655, 663, 28 Sup. Ct. 319, 324 (1907). See also Wheaton v. Peters, 8 
Pet. (U. S.) 591, 8 L. ed. 105s (1834) ; New Fiction Pub. Co. v. Star Co., 220 
Fed. 994 (D- C. 1915). 

4 Burrow-Giles Lithographing Co. v. Sarony, 11 1 U. S. 53, 28 L. ed. 349, 
4 Sup. Ct. 279 (1884). 

"The Copyright Act of July 8, 1870 (U. S. Stat, at Large, c. 230). 

" The Copyright Act of 1909 (Act of March 4, 1909, c. 320, 35 Stat. 1075 
[Comp. St. 1913, Sect. 9517]). 

' Edison v. Lubin, supra in Note 2; American, etc., Co. v. Edison Mfg. Co., 
supra in Note 2; Harper & Bros. v. Kalem Co., supra in Note 2. 

"The Act of August 24, 1912, c. 356, 37 Stat. 488. Those sections of the 
Act of 1909 which have been amended to include motion pictures are Sections 
S, 11 and 25. 



